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and documents is restricted.* In California the scope of the 
questions permissible on the taking of a deposition is seldom 
involved, but the production of papers has been resisted with 
marked success. 

The United States Supreme Court is responsible for the 
overstrained and unhistorical notion that the constitutional 
prohibition of unreasonable searches applied to discovery in 
private litigation. 7 In recent years, however, the tendency of 
that court has been to concede the fullest discovery in that class 
of cases where the constitutional provision might seem to apply — 
grand jury investigations of crime. It is now possible in the 
Federal courts to compel the production of a corporation's cash 
books, ledgers, journals, books of account, letters, telegrams, 
stock books and other papers and documents, before a grand 
jury for the avowed purpose of determining whether to proceed 
criminally against the corporation and its officers, and no consti- 
tutional right against unreasonable search or self crimination is of 
any avail. 8 If production in this manner can be compelled before 
a large body like a grand jury where the danger of disclosure 
is proportionally large, where the hearing is secret, and the wit- 
ness without the protection of court or counsel, and with no 
means of guarding against the improper use of the books, it 
would seem that there should be no constitutional objection to 
the production of books under the safeguards of civil litigation 
in such cases as ex parte Clarke." 

Of course the court should protect a party from disclosure 
of his private business affairs not reasonably involved in the 
litigation; but the court should have the power to determine this 
question and no artificial rules as to an "omnibus order" or mis- 
applied constitutional guaranties should bar disclosure where a 
court really believes a fraud has been committed and an in- 
spection of the party's books will reveal the truth. Private 
litigation may require as wide a disclosure as a government 
prosecution and a private litigant should have the same right. 

A. M. K. 

Corporations : Stock Issued as Fully Paid Up When Not 
So in Fact: Rights of Creditors to Recover the Unpaid 
Balance. — The rights of creditors of an insolvent cor- 
poration against holders of its stock issued as fully paid up, when 



•Attorney-General v. Newcastle upon Tyne Co., L. R. (1899) 2 
Q. B. 478; White v. Spafford & Co., L. R. (1901) 2KB. 24t; 
Maass v. Gas, Light and Coke Co., L. R. (1911) 2 K. B. 543; Knapp 
v. Harvey, L. R. (1911) 2 K. B. 725. 

'Boyd v. U. S., (1885) 116 U. S. 616. 

« Hale v. Henkel, (1905) 201 U. S. 43; Wilson v. U. S., (1911) 221 
U. S. 361; Wheeler v. U. S., (1913) 226 U. S. 478; Grant v. U. S., (1913) 
227 U. S. 74; Johnson v. U. S., (1913) 228 U. S. 487; Norcross v. 
U. S., (1913) 209 Fed. 13. 

'Ex parte Clarke, supra. 



238 CALIFORNIA LAW REVIEW 

in fact it is not, depend upon the answers to several specific 
questions. For instance, what are their rights against original 
subscribers, against original purchasers of subsequent issues of 
stock, and against bona fide transferees for value from either 
of the above persons? After the insolvency of the corporation, 
practically everywhere in the United States, 1 whether on the basis 
of the "trust fund theory" or fraud, creditors are allowed to 
recover any unpaid balance from the original subscribers. But 
there is no such unanimity among the courts as to their rights 
against original purchasers of subsequent issues of stock. The 
view of the United States Supreme Court on this subject is that, 
"The liability of a stockholder for the par value of increased 
stock taken by him may depend somewhat upon the circum- 
stances under which and the purposes for which such increase 
was made. If it be merely for the purpose of adding to the 
original capital stock of the corporation, and enabling it to do 
a larger and more profitable business, such subscriber would 
stand practically on the same basis as a subscriber to the original 
capital. But we think that an active corporation may, for the 
purpose of paying its debts and obtaining money for the success- 
ful prosecution of its business, issue its stock and dispose of 
it for the best price that can be obtained." 2 In the case of 
stock issued under the circumstances last described, the in- 
terest of the public in keeping the corporation going is con- 
sidered as outweighing the claims of creditors against purchasers 
below par for any unpaid balance. 

A dictum in the recent case of Mutual Adjusting Agency v. 
Davidson 8 is interesting in that it refuses to allow the good faith 
of the sale between the corporation and the purchaser of stock 
below par, no matter under what "circumstances" or for what 
"purpose" the stock was issued, to be a good defense in a suit 
by creditors of the corporation after its insolvency against the 
purchasers to recover the unpaid balance. This view is consistent 
with the "trust fund theory," which seems to be the basis of 
creditors' rights to recover in such a case in California. 4 Cer- 
tainly, so far as subsequent creditors are concerned, it is difficult 
to see any valid reason for making a distinction between the 
original issue of stock and any later issue. The basis of the 
"trust fund theory" being the presumption that each share of 
stock is represented by its equivalent in money or money's worth, 
subsequent creditors may be considered to have relied as much 



1 Thompson on Corporations, 2nd ed., sec. 3911 and cases cited. 
2 Handley v. Stutz, (1891) 139 U. S. 417, 435. 

3 (November 15, 1913), 17 Cal. App. Dec. 583, 586. 

4 Note 3, supra; Vermont Marble Co. v. Declez, etc. Co., (1902) 
135 Cal. 579, 67 Pac. 1057, 87 Am. St. Rep. 143 (stock issued for 
money); Herron Co. v. Shaw, (June 14, 1913) 45 Cal. Dec. 734, 133 
Pac. 488, (stock issued for property, but doi.s not cover the case where 
parties honestly mistake its value). 
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on any subsequent issue being fully paid up as on the original 
issue having been issued at par, and fully paid. 

In England, 5 and generally in the United States, 6 a creditor can- 
not recover the unpaid balance from a bona fide transferee for 
value of stock issued below par. The basis of this rule has been 
said to be that considerations of commercial convenience demand 
that the courts should treat certificates of stock as quasi-negoti- 
able instruments. 7 The precise question of the liability of a bona 
fide transferee for value to creditors of a corporation after its 
insolvency for any unpaid balance in stock issued as fully paid 
up, when not so in fact, does not appear to have been directly 
passed upon by the Supreme Court of California. However, 
that tribunal has frequently 8 discussed it in connection with 
other questions, and on the theory that in California certificates 
of stock are in no sense negotiable or quasi-negotiable instru- 
ments, 9 but mere evidences of the ownership of the shares, it 
seems to have taken the view that a bona fide transferee for value 
of stock takes it subject to all the liabilities it was subject to in 
the hands of his transferor, including any liability to creditors for 
an unpaid balance. 

Whether one who becomes a creditor with knowledge that the 
stock was issued below par can recover the unpaid balance from 
a stockholder does not appear to have been decided in this state. 
It has been discussed by the Supreme Court in two cases. In 
1902, 10 the Court evidently thought that public policy in this 
state, as expressed in Article XII, sec. 11 of the Constitution, 11 
was so strong against issuing stock below par, that a particular 
creditor's knowledge was immaterial. In 191 3, 12 however, the 
Court remarks that this was only a dictum in the earlier case 
and intimates, in accordance with the general rule 13 on the sub- 
ject, that knowledge by a creditor of the circumstances under 
which the stock was issued should defeat his right to recover 
any unpaid balance from a purchaser below par or his transferee. 
On principle, the latter view seems preferable. There seems no 



5 Cook on Corporations, 6th ed. sec. 50 and cases cited; 10 Cyc. 
p. 483, and cases cited; Morawetz, Private Corporations, 2nd ed. sec. 
836 and cases cited. 

6 Note 5, supra. 

7 Note 5, supra. 

s O'Dea v. Hollywood Cemetery Assoc, (1908) 154 Cal. 53, 97 
Pac. 1; Perkins v. Cowels, (1910) 157 Cal. 625, 108 Pac. 711. 

"Barstow v. Savage Min. Co., (1883) 64 Cal. 388, 1 Pac. 349, 49 
Am Rep. 705; Graves v. Mono Lake Min. Co., (1889) 81 Cal. 303, 
22 Pac. 665; Craig v. Hesperia L.. and W. Co., (1896) 113 Cal. 7, 45 
Pac. 10, 54 Am. St. Rep. 316; O'Dea v. Hollywood Cemetery Assoc, 
supra; Perkins v. Cowles, supra. 

10 Vermont Marble Co., v. Declez, etc. Co., supra. 

11 "No corporation shall issue stock or bonds, except for money 
paid, labor done, or property actually received." 

12 Herron v. Shaw, note 4 supra. 

13 10 Cyc. p. 478; 8 L. R. A. (N. S.) 271, note. 
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sound reason for extending the "trust fund theory" to such a 
situation, and in the absence of a constitutional or statutory 14 pro- 
vision forbidding the issuance of stock below par as a part of the 
public policy of a state, the ordinary principles of equity in 
regard to knowledge should apply. 

T. J. L. 

Equity: Injunction to Prevent Sale of Personal Prop- 
erty on Leased Premises. — The plaintiff's assignor entered into 
an agreement to conduct a dairy business upon certain lands 
owned by the defendant. This agreement was called a lease of 
three years duration; both parties had signed it and it contained 
a clause of forfeiture; it further provided that the defendant 
should keep on the premises not less than fifty cows and furnish 
necessary feed. Plaintiff's assignor was to receive one-third of 
the income derived from this enterprise as remuneration for his 
part of the agreement, which was to render personal services in 
caring for the stock and doing the necessary work in and about 
the conduct of the dairy business. He entered upon the premises 
in pursuance of his part of the agreement, and later assigned all 
his right, title and interest in the contract to the plaintiff. The 
defendant, threatening to sell at public auction the greater 
portion of the personal property mentioned in the lease, plaintiff 
prayed for an injunction against such sale. The defendant con- 
tended first, that the instrument was a contract of employment 
for personal services, and not assignable, and second, that even 
if it were granted that the contract was a lease, an injunction 
would not lie to prevent the violation of its covenants, because 
equity will not enjoin the breach of a contract, the performance 
of which cannot be specifically enforced. 1 And, upon this branch 
of the case, it was further argued that the plaintiff's covenant, 
being for personal services, was not enforceable in specie and that 
the contract should not be enforced for want of mutuality. 2 The 
court held 3 the instrument to be a lease and allowed an injunc- 
tion upon the grounds of inadequacy of the legal remedy and 
that equity will enjoin threatened acts of trespass where the 
same may result in irreparable damage. 

The court's conclusion that the informal agreement was a 
lease rather than a contract for personal services would seem, 
upon authority, 4 irrefutable, but the granting of equitable relief 
presents more difficulty. It is obvious that the lessee could not 

" Easton Nat'l Bank v. Am. Brick & T. Co., (1906) 70 N. J. Eq. 
732, 64 Atl. 917, 8 L. R. A. (N S.) 271. 

1 Civil Code of California, sec. 3423. 

2 Cooper v. Pena, (1863) 21 Cal. 403; Sturgis v. Galindo, (1881) 
59 Cal. 28, 43 A. R. 257; King v. Gildersleeve, (1889) 79 Cal. 504, 
21 Pac. 961. 

s Morris v. Iden, et al., (Nov. 29, 1913) 17 Cal. Ano. Dec. 686. 
*Dodd v. Posch, (1907) 5 Cal. App. 686, 91 Pac. 166; Williams v. 
Miller, (1885) 68 Cal. 290, 9 Pac. 166, 24 Cyc. 894. 



